LETTERHEAD – GRANT RECIPIENT

Memorandum of Understanding
This Memorandum of Understanding (MOU) is entered into between [NAME OF GRANT RECIPIENT], [ADDRESS], a non-profit corporation, and [COMPANY NAME], [ADDRESS], [CITY, STATE, ZIP], a [STATE NAME] corporation. The MOU specifies the respective terms of [GRANT RECIPIENT’s] and [COMPANY NAME’s] participation in the project identified below.
1. Background

On [DATE], the U.S. Environmental Protection Agency (EPA) published a request for applications (EPA-DERA-OAR-OTAQ-XX-XX) as part of the National Clean Diesel Funding Assistance Program, authorized under the Energy Policy Act of 2005 (Public Law 109-58) to offer funding assistance for projects designed to reduce diesel emissions.
Partnering with [COMPANY NAME] and [NUMBER] other marine vessel owners, [GRANT RECIPIENT] submitted the following application to EPA:

· [NAME OF APPLICATION]
The grant application is included for informational purposes in Attachment A to this MOU.  In general, the projects will replace existing pre-regulation “Tier 0” auxiliary and/or main propulsion marine engines with new, comparably sized EPA Tier [NUMBER] certified engines.
EPA subsequently approved the grant application as submitted and for the grant amount requested under Cooperative Agreement xx-xxxxxxxx, dated [DATE]. 
2. Scope of Work
2.1. [GRANT RECIPIENT] will obtain the services of a qualified technical consultant, through a competitive procurement process, to work with [GRANT RECIPIENT] and [COMPANY NAME], providing oversight assistance with procurement, design, removal, and installation of the engines on the [NAME(S) OF VESSEL(s)]. [GRANT RECIPIENT] will pay for all technical consultant services out of the federal grant funds and in accordance with a technical services agreement between [GRANT RECIPIENT] and the technical consultant. [GRANT RECIPIENT] anticipates publishing a request for proposals (RFP) as the means to select a technical consultant. [GRANT RECIPIENT] will review one or more drafts of the RFP with [COMPANY NAME], prior to disseminating a final version to prospective consultants.
2.2. [GRANT RECIPIENT] and its technical consultant will work with [COMPANY NAME] to determine the extent to which installation services and engine purchases may be obtained through sole source procurement versus competitive procurement processes. [GRANT RECIPIENT] will make the final decision as to the appropriate means of  procurement, following the Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education, Hospitals, and other Non-Profit organizations (40 CFR 30).
2.3. Where competitive procurement is required, [GRANT RECIPIENT] and [COMPANY NAME] will obtain installation services and purchase engines, through a process that includes publication of a comprehensive RFP which, to the extent feasible, covers the service and equipment needs of all marine vessel owners identified in the proposals in Attachment A. [COMPANY NAME] will assist [GRANT RECIPIENT] in notifying prospective service and equipment providers about the opportunity to submit proposals. [GRANT RECIPIENT]’s technical consultant will have primary responsibility for working with the marine vessel owners to develop the RFP and recommend service and equipment provider selection from the RFP responses. [COMPANY NAME] will provide reasonable opportunity for prospective service and equipment providers to inspect [NAMES(s) OF VESSEL(s)] during the proposal period. [GRANT RECIPIENT] and [COMPANY NAME] shall have joint authority in making final selections of service and equipment providers.
2.4. [GRANT RECIPIENT] will prepare and submit to EPA the periodic reports required in the cooperative agreements. [COMPANY NAME] will provide information upon [GRANT RECIPIENT]’s request to facilitate preparation of the periodic reports.
2.5. Unless [GRANT RECIPIENT] and [COMPANY NAME] subsequently make other arrangements, [GRANT RECIPIENT] intends to pay the federal grant portion directly to the service and equipment providers. Likewise, [COMPANY NAME] will pay its cost share portion directly to the service and equipment providers. Payment details will be specified in written agreements between [GRANT RECIPIENT], [COMPANY NAME], and the service and equipment providers.
2.6. [COMPANY NAME] will work cooperatively with [GRANT RECIPIENT]’s technical consultant, providing access and information necessary for the technical consultant to make design, removal, procurement, and installation recommendations, develop the RFP, and assist with other responsibilities assigned to the technical consultant by [GRANT RECIPIENT].
2.7. [COMPANY NAME] will secure, at its sole cost and expense, any and all permits, licenses or governmental authorizations required to perform its obligations under this MOU.
2.8. [COMPANY NAME] understands that [GRANT RECIPIENT]’s technical consultant may not be qualified to provide every possible expert consultation service deemed necessary to complete the design of the equipment removal and installation. For example, [GRANT RECIPIENT] does not anticipate that its technical consultant will be qualified to provide [LIST OF SERVICES]. If [COMPANY NAME] determines that the services of a [TYPE OF SERVICE] or other technical professional are necessary to provide other professional services outside the scope of the agreement between [GRANT RECIPIENT] and its technical consultant, [COMPANY NAME] will secure such services at its sole cost and expense. The cost of such services may be counted toward the in-kind portion of [COMPANY NAME]’s cost share.
2.9. [COMPANY NAME] will, if required, register with the federal Central Contractor Registration and obtain a DUNS number. [COMPANY NAME] will review pertinent information, available at http://www.bpn.gov/ccr/Grantees.aspx and other pertinent information necessary to determine if [COMPANY NAME] is subject to these requirements.
2.10. The budget, according to the information in Attachment A to this MOU, for replacing engines in the [NAME(s) OF VESSEL(s)] is as follows:
	Funding Source
	Federal Grant
	Cost Share

	Main Engine Purchase
	
	

	Main Engine Installation
	
	

	Auxiliary Engine Purchase
	
	

	Auxiliary Engine Installation
	
	

	Technical Consultant
	
	

	Total Cost
	
	

	Percentage Share
	
	



[COMPANY NAME] understands that the federal grant portion to be applied to replacing engines in [NAME(s) OF VESSEL(s)] is limited to $xxx,xxx as indicated in the table above. In the event the combined actual total cost exceeds the combined projected total cost (federal grant + cost share), as indicated in the table above, [COMPANY NAME] is solely responsible for paying the differential. In the event the combined actual total cost is less than the combined projected total cost (federal grant + cost share), as indicated in the table above, the federal grant share and the cost share will be determined according to the percentage shares indicated in the table above.
2.11. In the event [COMPANY NAME] provides in-kind service in lieu of or in addition to a cash cost share, [COMPANY NAME] will provide [GRANT RECIPIENT] with a written explanation as to how the value of the in-kind service was determined. [GRANT RECIPIENT] retains the authority to approve the proposed value of the in-kind service for purposes of ensuring compliance with applicable federal requirements regarding cost share.
2.12. [COMPANY NAME] will, within ninety (90) days of removal, permanently disable the replaced engine(s) or return the engine(s) to the original manufacturer for manufacturing to a cleaner standard, and provide [GRANT RECIPIENT] with evidence of disposition along with the engine serial number(s). If, as part of the disposition, the engine(s) is (are) sold to a salvager, engine manufacturer, or other party, the program income requirements in 40 CFR 30.24 shall apply. In no case shall the replaced engine(s) remain in use as (a) pre-regulation “Tier 0” engine(s).
2.13. [COMPANY NAME] will record fuel consumption and engine hours for each replacement engine and report this information to [GRANT RECIPIENT] quarterly for a period of one year following initial vessel operation with the new engine(s).

2.14. If indicated as such in the information in Attachment A, [COMPANY NAME] will continue to use ultra-low sulfur diesel fuel as the fuel source for [NAME(s) OF VESSEL(s)], to the extent the fuel is reasonably available, following initial vessel operation with the new engine(s).
2.15. [COMPANY NAME] will assume and retain sole ownership of the new engine(s) upon installation.
3. Term

This MOU is effective, beginning on the date that both [GRANT RECIPIENT] and [COMPANY NAME] have signed the MOU and ending five years following the date the [NAME(s) OF VESSEL(s)] commence(s) operation with the new engine(s).
4. Default and Termination

A Party to this Agreement will be deemed in default if it fails to perform or fails to observe any material term or condition of this Agreement and the failure remains unaddressed for a period of thirty (30) days after a Party notifies the defaulting Party. If the notifying Party chooses to terminate this Agreement because of the other Party’s default, the notifying Party will be responsible for payment only for services performed and expenses incurred with respect to the preparation of deliverables that are completed at the time of termination.

5. Indemnification

5.1
General Indemnification

Each Party will defend, hold harmless, and indemnify the other against claims and expenses, including reasonable legal fees that arise or are alleged to have arisen as a result of negligent or intentional acts or of any term of this MOU.
5.2
Limitations on Liability

In no event will either party be liable to the other for any lost revenues, lost profits, incidental, indirect, consequential, special, or punitive damages.

6. Additional Terms

6.1
Independent Contractor

[GRANT RECIPIENT] understands and agrees that it is an independent contractor, not an employee of [COMPANY NAME] and that [GRANT RECIPIENT] has no authority to enter into obligations on behalf of [COMPANY NAME] except with [COMPANY NAME]'s specific written approval. 
6.2
Assignment

[GRANT RECIPIENT] will not assign this MOU or any rights or obligations hereunder without [COMPANY NAME]'s prior written consent, which consent may be withheld in [COMPANY NAME]'s sole discretion.

6.3
Choice of Law and Forum

This MOU shall be governed by and construed in accordance with the laws of the [STATE] without regard to its conflict of laws provisions.  The parties agree to submit any and all disputes arising under this Agreement to be the exclusive jurisdiction of the state and federal courts of the [STATE].

6.4
Possible Unenforceability

The unenforceability of any one clause of this MOU shall in no way impair the enforceability of any of the other clauses.  If any of the provisions of this MOU shall for any reason be held to be excessively broad as to scope, activity, subject or otherwise, such provisions shall be construed by the appropriate judicial body by limiting or reducing them, so as to be enforceable to the maximum extent legally permissible.

6.5
Dispute Resolution

All claims and disputes relating to this MOU shall be resolved by binding, final, arbitration in [CITY], providing that prior to such arbitration the parties shall make a good faith attempt to resolve any disputes.  Binding arbitration shall be conducted under the then-current Commercial Arbitration Rules of the American Arbitration Association.  Any claim for arbitration is subject to the statute of limitation in effect for a civil action.

6.6
Project Manager

[NAME] will serve as [GRANT RECIPIENT]'s project manager under this MOU.
6.7
Amendments and Waivers

Any amendments or waivers to this MOU must be approved in writing by all parties.  [GRANT RECIPIENT]'s Executive Director, Deputy Director, and Chief of Staff are the only employees authorized to amend this MOU for [GRANT RECIPIENT].

6.8
Use of Name
[GRANT RECIPIENT] and [COMPANY NAME] agree to show each other any public communication about the project for each other’s review, and both parties understand that they may not otherwise use each other’s name or logo in any promotional material without prior approval.

6.9
Entire Agreement
This MOU constitutes the full understanding between both parties with respect to this subject matter.  No delay or failure to enforce any rights under this Agreement will be deemed a continuing waiver of such rights.

ACCEPTED AND AGREED TO BY:

______________________________


_______________
[NAME], [TITLE]
 




Date

[GRANT RECIPIENT]
____________________________



_______________

[Name], [Title]





Date

[COMPANY NAME]
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